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O P I N I O N-------

This appeal is made pursuant to section 1859b of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of David C, and June Dorward.against
proposed assessments of additional personal income tax against
David C, Dorward, individually in the amount of $92.19 for
the year 1962, and against David C. and June Dorward, jointly,
in the amount of $99.17 for the year 1963.

Appellants are husband and wife. In 1962 they sold
their entire stock interest ,in Dorward & Sons In&, to Dorward
Terminals, Inc., and sustained a loss. David'C. Ddrwardxi
brother, Fred M, Dorward, owned all of the stock of Dorward
Terminals, Into As a result of the acquisition of appellants:
stock in Dorward & Sons, Inc., as well as the stock interests
of two other unrelated individuals in that company,
Dorward became its sole stockholder,

Fred M.

Appella.nts  filed separate California personal income
tax returns for 19620
one-half of their

In those raturns each appellant reDorted
joint income. Mrs. Dorward deduct&d on&-half

of the loss sustained on the sale of the Dorward & Sons Inc.
stock in her separate return, a_nd David C/Dorward repo&ed
one-half in his separate return..+
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and June Porw~dANT) ml. of ~_wvd.  C__-~----_~-___-_-._._~

1963.
Appellants filed a joint return with respondent for

In that return they claimed a capital loss carry-forward
relating to their 1962 stock loss.

Respondent ultimately allowed Mrs. Dorward?s loss
deduction in her separate return for 1962, and her share of
the loss d'arried forward and claimed in the joint return which
she and her husband filed for 1963. The additional assessments
resulting from disallowance of the loss deductions claimed by
David C. Dorward were affirmed on the ground that the loss was
sustained on a sale between family members,
taken from that action.

This appeal was

provides,
Section 17287 of the Revenue and Taxation Code
in part:

No deduction shall be allowed--(a) In
respect of losses from sales or exchanges
of property ..O directly or indirectly;
between persons specified within Section
17288.

Section 17288 defines the tfpersonsl'  referred to in
17287 ts include:

(a) Members of a family, as defined in
Section 17289 (d);

(b) An individual and a corporation more
than 50 percent in value of the outstand-
ing stock of which is owned, directly or

section

indirectly, by or for such individual 0...
For purposes of determining the ownership of stock in applying
section 17288,, section 17289 provides;

(b) An individual shall be considered as
owning the stock owned, directly or in-
directly, by or for his family;

***

(d) The faml y of an individual shall'1
include only his brothers an.3 sisters
(whether by the whole or half blood)
spouse, ancestors, and lineal descen&nts
. . . . ,'

appellants
The sale of stock* in the instant case was between
and a corporation which wa's w??olly owned by

appellant David C. Dorward:s brother, Fred M. Dorward. Under
the above quoted portions of section 17289, David C, Dorward
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0
must. be consi.dcrctcl  a s  constructive1.y oming, t h e  stock own~cl.
by hi.s brotkter ,
"family. "

since a’ brother is a member, of a11 ind.:i,vidti;~.l*  s
A loss on a sale -between an individual and a corpo;'aY

tion which that individual controls either directly or indir-
ectl.y l;'n?ough the constructive owne:ship provisions, *
deductiblesubd, (b) j $EzV. &: Tax. Code, §$ 17287, subd. (a) ai: Yyko8,

se sections thus preclude the loss deduction
claimed b; appellant David C. Dorward in his 1962 return and

carried forward into 1963.

In support of their contention that the loss sus-
tained was a proper deduction appellants argue that the sale
was an "armP.s length" transaction, and that the other two
unrelated individuals who simultaneously sold their stock
interests in Dorward & Sons,
also sustained losses. These

Inc.. to Dorward Terminals Ins.

of no avail to appellants,
circumstances are never&eless

It is well established under
federal law that the federal counterpart of section 17287
states an absolute prohibition against the allow,ance of losses
on sales between certain specified persons*
Commissioner

(gc\iiLl__iarns v.
-.-----_---..I- , 331 U,S, 694 [91 L. Ed. 175'01; Canl"n. v. United
states, 270 F. supp. ___-S.'._.293,) The fact that the sale may Kg&m
been a bona fide llarm*s length I1 transaction is of no moment.
(Niems,?n_ v. Commissioner, 33 T.C, 411,)

0
Since the law expressly precludes the deduction of

appellant David C, Dorwardrs share of the loss, respondent*s
action in this matter must be sustained,

O R D E R- - - - -:
Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
therefor, .-
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IT IS HEXEBY ORDERED, ADJUDSF~D LKD 3E1X333, pu:rsilant
to section 3-85'95 of the Revenue a_rld Taxation Code that the
action of the Franchise Tax Board on the protests'of  David
and June Dorwax-,d against proposed assessments of additional C.
personal income tax against David C, Dorward, individually,
in the amount of @2,l9 for the .year 1962, and against David C.
and June Dsrward, jointly, in the amount of $99.17 fox the
year 1963, be and the same is hereby sustained.

Done at Sacramento
December ,

California
1967, by the

this 12th day of
State Board of &qualization.

__

, Chai.rman

IUP
;,"'/)  ’

, Member

ATTEST: 2.1c”
: .l....‘.. /’
; i:(’ i.; . ._ <. !_.

Acting
- - , Secretary
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